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MississippiError,Gillinwater,Thomas J. Plaintiff in v. The
Company.and Atlantic Railroad

ERROR EEEINGHAM.TO

organized providing generalunder the of for alaw 1849, ofCompanies rail-system
road cannot to condemn lands for the of obtainingincorporations, proceed purpose

right of until after such shall havethe obtained legislaturefrom thecompaniesway,
approvinga law and terminations of theof the route roads to be con-proposed

structed.

andThe Atlantic Railroad filed theirMississippi Company
Court,in Circuitthepetition Effingham theasking appoint-

ment the ofof commissioners for purpose thesecuring right of
thefor the use of over the land ofway company Gillinwater.

The that theshows hadpetition undercompany andorganized
thein thewith provisions of theconformity general law of 5th

November, 1849, to forprovide a ofgeneral railroad in-system
theThat line of hadthe roadcorporations. been andsurveyed,
&c. made. theestimates, That line ofprofiles, andsurvey

location is and ofmade over the land andupon Gillinwater, that
this land was for the construction ofnecessary said road. That
the inand Gillinwater could not relation tocompany saidagree
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the commissionersofland, and the company prayed appointment
as to of thethe condemnationso securefor its appraisement,

land.
saidand thatTo this Gillinwater appeared pleaded,petition

the ofthem,have no to by provisionspowercompany granted
construction,use,the andact, to hold estate forsaid realany

can obtainmaintenance of said whatroad, by giftexcept they
that not confer themor said act does upon any powerpurchase;

road,saidto condemn lands offor the purpose constructing
and of the thereof.the will consent owneragainst

this to whichA todemurrer wasgeneral interposed plea,
and Gil-demurrer,there a sustained thewas the Courtjoinder;

linwater commissioners werefurther,answerto ap-declining
to be made to the saidto ascertain thepointed compensation

land, &c.,theGillinwater, for the or injuriouslytaking affecting
the the same,of the railroad &c.saidby throughpassage

Court,cause the andthe to SupremeGillinwater brought
the tofor error the demurrer the and thesustainingassigns plea,

commissioners,of &c.appointment

inICitchell,A. for error.plaintiff

W. Scates, Marshall,C. H. J. G. and E.Constable,B.
Rust, for defendants in error.

in a underJ. The defendant error is formedCaton, company,
for aNovember, 1849,the act of the 5th of generalproviding

itis,of railroad the has theand questionsystem incorporations;
ofto condemn the under theauthority right way, by proceeding

section of that act. The mosttwenty-second argu-ingenious
aments have failed to raise doubt in our com-theminds that

not thisdoes That thatsectionpossess power.pany provides,
of not less thirteen,number than to or-persons,“any intending

a under the of andact,thisganize corporation provisions every
that hereafter undermay organize act,thiscompany may pre-

sent a to the andfrom,the topetition legislature, stating places
which, to construct their and androad, its locationthey propose
route, reasonable orwith that intend to run the saidcertainty, they
road on the most direct and ofroute thebetweeneligible points
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theto determine whether con-theandtermini, legislaturepraying
of use toroad will be sufficient publictheof proposedstruction

construction of thefor theof propertythe taking privatejustify
if theto thatthensection provide, legis-The proceedssame.”

be of sufficientthe road willlaw thatdecidelature shall by
whenthen suchthat, organized, mayto company,utility justify

totherein theacquirea manner prescribed,in particularproceed
the athe owner of landto just compen-of payingway, byright

theinsisted, on the thatIt pro-therefor. was argument,sation
before the tosanction authoritylegislativevision requiring

exercised, should be heldof could bethecondemn right way
hadassociation of thirteen whoto the persons,to applyonly

com-and not to theinto anot organized company,previously
the firsthad underwhoof persons, organizedtwenty-fivepany

ex-is solaw, however,act. The of theof thesection language
Itto forbid such a construction.as providesplicit absolutely

“andtoor morethat the thirteen “intending organize,”persons
act,under thisthat hereafter maycompany may organizeevery

embraced,a Here are with equal certainty,&e.petition,”present
toare allowedclasses of associations. Both present pe-both

to the toand one has no more exercisetitions, authority right
than the other. It wasfuture in-conferred legislation,be by

may,the as herecounsel, used,one of the that wordsisted, by
thebe to be uponconstrued imperative, only unorganizedmay

to itas the isthirteen,of while organized company,association
in thecan find ofBut we nothing languageonly permissive.

If thethesustain organized companythe law to suggestion.
could haveof therefor a furtherno occasion grant power,had

it. To induce suchthem to forbeen no in allowing applyobject
troubleuseless,—abeen thanhave worsewouldan application

of thean idle of the time legislature.to the and wastecompany,
to the company,words, organizedThe which necessarily point

It is laidafor so futilehave been inserted purpose.could not
“ inshall,ormay means must onlya that the wordrule,down as

andconcerned,interests and arethecases where rightspublic
thethata claim dethe or thud have jure,when public, persons,

GilMercer Co. 4Co. v.should be exercised.” Schuylerpower
suchCowen,5 188.man, 20; CertainlyMalcom v. Rogers,
overand thirdis its here. the persons,Both public,position
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whose land the an interestrun,road have incontemplated may
tothe to to the ofapprovecompelling company apply legislature

theroad,the and find in favor its beforeof utility, powerpublic
is to be in-to force of is It admittedthe exercised.right way

clearit thatnominatives,as to one of its and is equallyoperative
• certainthat,it is so as other. after a otherto the The statute says

- toact shall been thenhave the proceedpassed, company may
isroad; equivalenttake for its thatthe use ofprivate property

sub-suchto shall be exercised withoutthat that notsaying right
useforact. The tosequent publictake propertyright private
andis one of thethe of power;highest prerogatives sovereign
ex-mistaken,here the tohas, not bein languagelegislature

it couldto until judgeits intention reserve thatpressed power
for be of sufficientitself, pub-the road wouldproposed.whether

It didlic to the use of this highutility prerogative.justify
usedandtonot this beintend cast away, gathered upto power

it.exercisewho choose toby any might
ofand divisions theSome used in the third fourthexpressions

to that no furthersection, were relied showupontwenty-first
to authorize an com-contemplated,waslegislation organized

this of theto exercise The thud divisionpower. twenty-pany
thefirst authorizes to and takesection purchase,company by

donations, and,and its toservants, entervoluntary grants by
“all road,such lands as be for butthe notmay necessaryupon

to therefor,till the be made as upon bycompensation agreed
beor as tothe hereinafter paidparties, prescribed,ascertained

asthereof, directed,the owner or owners or hereinafterdeposited
to intounless the consent of such owner be enter posses-given

authorized, fordivision,sion.” the fourth the iscompanyBy
“to in theembankments, &c.,the take landofpurpose malting

ofmanner &c. The differenthereinafter,”provided provisions
this must bestatute, others,like those of all construed together.
The of one section must be restrained orgeneral expressions

mani-limited the of theanother, whereby particular provisions
fest is the caseit;intent of the and suchlegislature requires
here. theThe land and are to be inof acquiredright way

themanner inhereinafter That is madeprovided. provision
it be done aftertwenty-second section, which authorizes toonly

the shall have road of sufficientdeclared the to belegislature
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it isdone, mani-this has beento it. Untiljustifyutilitypublic
otherslike providedthe there manyfest that powers specified,
are pro-are not to be exercised.act, powersin the Theyfor

in this inci-Whilevided for and but not conferred.specified,
condition, tostate, the is not in an appropriatepient company

act,other of theexercise of the in partsmany powers specified
one claimed. Theand the case as to thesuch is emphatically

tocaution andout of abundantseem,as it wouldlegislature,
re-deliberate intention toleave no doubt that it was itspossible

road,of theitself,serve the to to of the public utilityright judge
for itsshould be to takebefore private propertyauthority given

thethat section withuse, followingconcludes twenty-second
“ thereservesAnd thedeclaration: herebyexpressive legislature

roads,termini of saidthe routes andto itself to indicateright
and the or commenced withoutsame shall not be constructed

a law toState,the of thissanction of the byexpress legislature
insisted,it was shouldbe Thishereafter.” provision,passed

association, for the reasonbe to theonly applied unorganized
have had their roadthat the wouldcompany alwaysorganized

determined beforeand their route upon making appli-surveyed
but this is no moreto the of thecation requiredlegislature;

the It is true,of thatcompany.than unorganizedorganized
association,of must to ain their articles cer-former,the specify,

of their ,road; but,route and termini inextent, the proposedtain
the sameto the inspecificationslegislature,their application

both.to be made Therequired byare objectionthese respects
haveother, doubt,as the and we nomuch thatto one asapplies

isthe section toclause of equallythis applicableconcluding
to both.iteach, and that applies

this construction of the makeslaw,thatinsistedIt was finally
the of the toit, company powerof which deprivethose portions

unconstitutional, for two reasons : First,take property,private
law,the and hasunder expendedhasthe organizedcompany

their andin survey, maps,makinga amount of moneylarge
if it is notloss,an entire permittedbewillall of whichprofiles,

oftheeffect,inis, companyroad, deprivingmake whichto the
is neces-It onlywithout just compensation.their property

the en-been foreseen whenmust havethat all thisanswer,toary
caseformed, in theyand theundertaken, companywasterprise

1*
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be unable a further ofshould to grant necessary powers.get
the before them,with hazard andnecessarilyThey proceeded

—be case,abide the chance. It a hardmust anmay possibly
but it weone, of this we for haveknow withunjust nothing,

do.tonothing
further that thatIt was with apparent sincerity, portionurged,

aclaimed,the is violation ofof the law which withholds power
“it to en-constitution,the thewhich enjoins upon legislature

internal liberal lawsgeneralcourage by passingimprovements
is a constitutionalfor that Thisof incorporation purpose.”

it as ofcommand to the as on otheranyobligatorylegislature,
bethe of one which cannotinstrument,that but it isprovisions

itself to theenforced the of It addressescourtsby justice.
hasnot for us to whether italone,'. it islegislature and say,

ofthethe behest Whetherin its trueobeyed provisionsspirit.
this law are to internalliberal, and tend improvements,encourage

anddiffer;is men as wematter of about maywhichopinion,
iton thehave no to revise action subject,authority legislative

to it. Thenot our in relationwould become us to viewsexpress
the construction of canals and turn-law makes no forprovision

much asand are as internalroads, improvementspike yet they
extend,beas well asked to whatrailroads, and we wemight

of tothe liberal this law be-them,consider provisionsmight
in the constitutionalare embraced as tocause provision,they

of it as weask us to such considerprovisionsdisregard might
idea,the that weilliberal. The upon shouldargument proceeds

to but thatdone;that as done which beconsider ought princi-
here. Like otherno laws uponhas application subjectsple

it is tofor the courts what thejurisdiction, saylegislativewithin
it be.shouldnot whatis,law

Courtof the Circuit is reversed.The judgment
reversed.Judgment
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